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Occupational Pensioners’ Alliance
Written Response to

The Governance of Work-Based Pension Schemes

The Occupational Pensioners Alliance (http://www.opalliance.org.uk/)  has its origins in the Maxwell affair.  It is comprised of forty member associations nationally.  Each member association focuses the views of the members of schemes for their  company.  An elected Council focuses the views from the associations.  In aggregate, more than 2 million scheme members are represented in this way.    
July 2007

Your Questions
1 Is the Pensions Regulator right to place importance on the governance of pension schemes?

Yes.

2 Do you agree with the determinants of our regulatory priorities set out in paragraph 3.7? These are:

• the regulator’s existing approaches to governance;
• evidence of how schemes are governed;

• recent and forthcoming developments in the pensions

environment; and

• our approach to regulation.
Yes, although OPA has concerns about the regulator's existing approaches to governance,

3 Do you agree with our regulatory priorities?,   4 Are there particular points you wish to make about any of the priorities?,  5 Do you have suggestions for how these priorities should be addressed for smaller schemes?
OPA agrees with the priorities that the Regulator has given to the topics which it has addressed, but believes that the openness and accountability of Trust Boards is an issue which should have higher priority than any of them.
In the wider world, the biggest deterrent to wrongdoing is the possibility of being found out and exposed.  In the pensions world, a big incentive for trustees to get knowledgeable is the possibility of being seen to make a difference if they know what they are talking about, and the possibility of embarrassment if they do not.  Those with conflicts of interest will have most cause to pause for thought if there is a chance for members to judge whether they made the members' interests paramount. Yet the practical reasons for trust board decisions are almost always secret from the scheme members and the members can know little about the views of their representatives.
Actuarial Report information reaches scheme members when it is about a year out of date for the end of the period being reported on and four years out of date with respect the beginning of the period.  Given the volatility of markets, this means that members are essentially ignorant about the latest state of the fund, and current decisions facing trustees.
Even in the face of government misleads and the failings of actuaries, the events leading to the FAS fiasco would not have occurred if members had been aware of the risks and choices in the governance of their schemes. 
The Ombudsman mechanism, which could serve to throw light on dubious trust board decisions, tends to be ineffective because:
(a) individual scheme members cannot take the financial risk of High Court action, even when the outcome will affect thousands of members, while Trusts and Companies will use High Court action (and the Ombudsman knows that).  
(b) of the Ombudsman's Office policy of not investigating cases where the events occurred more than three ago.  (As opposed to the policy Parliament put in place of not investigated when the complainant has delayed three years from when they knew about what they are complaining about.)
(c) a single person is given the conflicting responsibilities of achieving a high throughput of cases and dealing with the cases fairly.  
Associations which promote the interests of scheme members are an obvious channel to bring information to the members.  The associations are uniquely placed to understand what the members should know and, particularly when grouped together as in OPA, have the skills, motivation and industry to analyse situations from a member perspective.  Yet many trusts regard such associations as irrelevant or worse. 
The Regulator's top priority should be to induce a change of culture, in which decisions are good because they are seen to be well made. 
   
6 Do you agree with our analysis of contract-based schemes, and the new proposals we are considering on:
• providing examples of employer-led ‘management committees’?

• guidance providing questions to ask on commission and fees?

• administration?
• investment processes?
We do not have the appropriate experience to helpfully answer this question.

OPA has these comments on the consultation document.
The Codes of Practice are described in the document but we see no indication of how seriously the Regulator takes them.  The Codes of Practice are visible to scheme members.  OPA knows of trusts which do not appear to take them seriously, particularly the code on MNT/MND appointments.  Members need to be reassured that the Regulator takes Codes of Practice seriously and will not allow deals made behind closed doors between companies and the Regulator, through which the Codes may be disregarded.

OPA is particularly keen to ensure that the appointment procedures covered by the relevant Code are fair and open, and ideally that they involve all scheme members.
2.8 OPA would like to emphasise the point made about up-to-date Deeds.  The law allows trusts and companies to say what they like in communications to members, provided they include the disclaimer that the Deeds override such communications.  This makes the Deeds a vital source of information for members.  Yet some trusts seem keen to use the fact that amendments can be retrospective and unmerged so as to further confuse members (who will anyway have difficulty with the legalese).  OPA knows of one trust that has its deeds for one scheme in thirteen different documents and those documents refer to another document which is lost - the trust has no copy!  

 Chapter 5.   While the toolkit is both necessary and desirable, it should not be assumed that it can give a trustee all the necessary knowledge, even when augmented with commercial education.  Sometimes the information is not available.  A couple of examples are:
 

(a) Information about other trusts.   It is obviously a valuable perspective for a trustee to know the characteristics of other schemes, such as the range of their longevity assumptions, and how they exercise discretions with respect to maintaining the value of pensions in the face of inflation.  But the information available from GAD on these subjects is sparse.
 

(b) Information on what lies between presenting an actuary with a number of assumptions and getting a figure for funding level.  
 

Chapter 6.
 

OPA believes that recording conflicts of interest is desirable but not sufficient.  If those who are conflicted make sure that records are kept, and then achieve the same influence as before, through meetings outside of trust board meetings instead of within them,  the position is not improved.

There are some conflicts of interest which should obviously be unacceptable. (Some of OPA’s associations have to deal with trusts where the chairman of the trust board is a senior executive of the sponsor.)  Even where the conflict is less glaring, it is undesirable.
 

OPA suggests that the Regulator should be looking for a change of culture.  Instead of conflicts being assumed harmless until proved otherwise, they should be assumed harmful.  As an example, consider the person who is financial director of the company for decades, then retires, and becomes chairman of the trust board.  He would perhaps be offended at the suggestion that he had a conflict of interest at all.  Yet many members would say that attitudes do not change overnight, and the secrecy and pursuit of Company goals which made him a success at his job make him unsuited to the trust chairmanship role.
 

Chapter 7.
 

Monitoring the covenant will always be desirable, but the Regulator should avoid suggesting that prudence and good governance are the same thing in this area.  For example, if the trust has negotiated a guarantee that some strong parent company will pick up the pension debts of a subsidiary if necessary, would it necessarily be good governance for the trust to also insist on a policy of investment in less risky assets?

We share concerns that the Regulator has about the situation when a company is considering a merger, or is the subject of a takeover, about which trustees are unaware until a very late stage. There needs to be particular care where Private Equity is concerned.
 

Chapter 8.
 

While this chapter discusses conflicts of interest between Company and Trust when they share advisers, it does not warn of conflicts of interest between the interests of advisers and the interests of members.  A badly run trust needs legal advice and actuarial advice at least as much as a well run trust.  The advisers do not have a legal duty to make the members' interests paramount.  Hence the adviser's interest in telling the trust what they think the trust wants to hear, and hence fostering a continued profitable relationship, may well be in conflict with advice that is in the members' best interests.  (Examples are the calculation of transfer values, and the interpretation of legal precedents.)
 

Chapter 9.
 

At least the worst cases of administrative error would be more likely to be picked up if trusts were less secretive about their calculations.  There are some complexities when AVCs and lump sums and GMPs are mixed.  It is easy for the administrators to just tell the recipient what the trust is offering, without any background on the calculation that would allow the member to do checking.  This is another area in which more openness would equate to better governance.
 

Chapter 10.
 

Investment is a zero-sum game in the sense that those who achieve returns above the average have to be matched with some who achieve below the average.  A developed process does not in itself guarantee good returns.  Did the highly developed processes employed by big pension funds enable them to predict the Equitable collapse?  Does the Regulator have evidence to show that the overall absolute returns would be improved by the use of more complex processes? 
 

There is a risk of encouraging the view that attention to detail can substitute for taking  a long term view which encompasses social and political prospects.
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