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Introduction
3.
In considering its response to this consultation, the Occupational Pensioners’ Alliance (OPA) obtained information from its member associations about the wording of the trust deeds of the schemes to which OPA pensioners belong. It also took advice from Leading Counsel, Dinah Rose QC and from solicitors with a specialist practice in pension matters.

The Genesis of the CPI

4.
The Consumer Prices Index (CPI) evolved from an index known as the Harmonised Index of Consumer Prices (HICP) which was developed by the European Union’s statistical office working with the statistical offices of the Member States. It was launched in 1996 as an inflation index that would provide consistent and comparable data across the EU. The European Central Bank has used the index since 1999 to determine whether the 12 Eurozone countries are achieving their target measure of inflation of just under two percent.

5.
The United Kingdom has never been within the Eurozone, but in 2003, Gordon Brown, then Chancellor of the Exchequer, announced that UK monetary policy would, thenceforward, be based on this “new” measure of inflation, renamed for  domestic purposes as the Consumer Prices Index (CPI). The CPI was not (at least not expressed as) an index to measure cost of living (increases in prices) for annual uprating of wages, pensions and State benefits. The September Retail Prices Index (RPI) has been used for this purpose since September 1988.
6.
At the time the CPI was introduced pensioner organisations were mainly concerned with re-instating the earnings link for State pensions. However, we asked the question if there was an intention to use the CPI for indexation of State pension and other benefits. Gordon Brown said it would not be used in this way and he confirmed that pensions would continue to be calculated by reference to the RPI. Even at that time the difference between the two indices was apparent. The RPI was at about three percent and the CPI 1.9 percent. It was clear what effect this might have had on pension increases if CPI had been the accepted measure at that time.
7.
The Labour Government did not change the indexation from RPI, but the OPA believes that the switch to the CPI has been on the minds of Treasury Officials since 2003 as they could see the massive savings to be made in State benefits, at the expense of pensioners. The election of a Coalition Government enabled the idea to become a policy reality, even though there was no mention of the change in either of the party manifestos.
Breaking the Earnings Link

8.
As stated above, a major campaigning issue for pensioner organisations until 2007 was the restoration of the earnings link for the State pension. The link had been broken in the 1980s by the Conservative Government. Average earnings since the 1980s have consistently risen by one to 1.5 percent above the RPI, effectively undermining the value of the State pension. In 2005 the Pensions Commission recommended restoring the link to average earnings to maintain the value of the State pension. This argument was eventually accepted by the Labour Government which legislated for the re-introduction of the earnings link for the basic State pension in section 5 of the Pensions Act 2007. The link was to be introduced by 2015 at the latest. 

9.
The Coalition Government also accepted the argument but went further by accelerating its introduction and establishing the “Triple Lock”. This added to the Labour Government policy of a minimum of 2.5 percent.

10.
Steve Webb, the Pensions Minister,  directly acknowledged that using RPI had effectively devalued the State pension when, in reply to a question from John Robertson, MP on 19th July 2010, he said:

“Since the general election a number of changes have been announced to benefits and pensions. The most significant for pensioners was our decision, after 30 years of decline in the pension's real value, to restore the earnings link with the basic state pension.”
11.
It has therefore been accepted by all political parties, and in particular the Coalition Government, that the RPI failed to maintain the value of the basic State pension.

12.
Introducing the earnings link for additional State pensions (SERPS and S2P) has been resisted by both Governments. However, in the debate on the Pensions Bill in 2006/2007 it was said that not having the earnings link would erode the value of the additional pensions. Nigel Waterson, Shadow Works and Pensions Minister, said that there was a double whammy, no earnings link and that S2P was going flat rate, i.e. reducing the earnings related element of S2P and SERPS. In 2010 the Labour Government increased the basic State pension by 2.5 percent but because the RPI was negative there was no increase in the additional State pension. Steve Webb, then Liberal Democrat pensions spokesperson, said,

 “The Minister mentioned additional pension and the state earning related pension scheme, or SERPS. Surely the Government could have indexed SERPS if they had wanted to; pensioners who heard that they were getting 2.5 percent would hardly have thought that the Government were picking and choosing which bits of their pension to index and which bits not to.”

13.
Yet this is exactly what he is proposing with the switch to the CPI. Namely one index for the basic State pension and a different one for additional State pensions.

14.
In conclusion, it is clear that recent governments have accepted that the RPI does not adequately protect the value of the basic State pension. The earnings link and subsequently the Triple Lock have been introduced to address this. However the Coalition Government has a completely different approach when it comes to deciding whether to maintain the value of the additional State pension; and the same inconsistent approach is being applied, by extension, to all public service pensions and those occupational pensions dependent on the Pensions (Increase) Act 1971. The Government is prepared to use an index – the CPI – which, it is clear, will produce annual increases over a period of time that are lower than those that would be produced if the RPI remained the relevant index.

Is the CPI Better than the RPI?

15.
The announcement in the June (2010) Budget that the Government intended to switch to using the CPI for price indexation of benefits and pensions came out of the blue. The Budget said:

“1.106 The Government will use the CPI for the price indexation of benefits and tax credits from April 2011. The CPI provides a more appropriate measure of benefit and pension recipients’ inflation experiences than RPI, because it excludes the majority of housing costs faced by homeowners (low income households are subsidised separately through Housing Benefit, and the majority of pensioners own their home outright), and differences in calculation mean it may be considered a better representation of the way consumers change their consumption patterns in response to price changes. This will also ensure consistency with the measure of inflation used by the Bank of England. This change will also apply to public service pensions through the statutory link to the indexation of the Second State Pension. The Government is also reviewing how the CPI can be used for the indexation of taxes and duties while protecting revenues.”

16.
The primary justification for the switch is that the CPI excludes the majority of housing costs and that the majority of pensioners own their own homes. The latter part may be true at present, but increasingly over the coming years more and more working people will be reaching retirement age with several years left on their mortgages. Furthermore, the former part of the statement is at odds with the Chancellor’s statement that he has asked the Office for National Statistics to include housing costs as soon as it is practical to do so.

17.
The Royal Statistical Society has said that the CPI was never designed as an index suitable for pensions and several EU states have recognised this. Indeed in a letter to Sir Michael Scholar on 22nd February, Jill Leyland states:
“There are good arguments for the CPI to be used as a macroeconomic indicator (particularly once some indicator of owner occupied costs has been included) but, as you know, we do not feel that it currently serves the purpose of being a sufficiently good measure of price inflation as experienced by households to be used in uprating pensions and benefits of for use in wage negotiations, thus not fully meeting Principle 1 of the Code of Practice.”

18.
Furthermore Ward, Blades and Carson stated in their paper in January 2011: 
“This paper argues that the official price indices currently available for the United Kingdom are misleading the general public and are of doubtful relevance for policy purposes. This is not an ethical issue in the sense that government statisticians or politicians are deliberately misleading the British public about inflation. What has happened is that the statisticians have given more weight to questionable economic theory than to the public's need for a clear and transparent measure of price inflation. The end result is that politicians may make bad decisions because they are using bad statistics and the general public loses faith in the statisticians because of the gap that they see between their own daily shopping experience and the official measure of inflation.”

19.
It is clearly unsuitable for the indexation of UK pensions because:

· Major expenditure items such as council tax and household insurance costs are excluded.
· Vehicle licence and TV licence duty are excluded.
· Items completely inapplicable to pensioners such as foreign students’ university tuition fees and foreign exchange commission for tourists changing their own currency into sterling are included.
20.
Council tax, household insurance and maintenance costs are particularly serious omissions for pensioners because on average they represent about 25 percent of a pensioner’s income. Historically both council tax and insurance costs have risen at a much faster rate than even the RPI.

21.
The OPA is aware that there is a proposal to modify the CPI at some time in the future to include owner occupied housing costs – in the CPIH. However this will not mean that council tax will be included. Neither the rentals equivalence nor net acquisitions approach under discussion by the Office of National Statistics, include a council tax component explicitly.

22.
The imposition of the CPI at this time as a measure for the level of prices for pension increases is therefore not appropriate and is neither fair nor just.

23.
The OPA is therefore firmly of the view that the CPI should not be used as a measure of the general level of prices for the purposes of determining annual increases to occupational pensions. We accept that the use of the CPI for State pensions and benefits is not part of this consultation; nevertheless it is very important to set out the OPA position on this very contentious issue.

The rationale for section 67

24.
The Consultation raises specific questions on whether or not to allow companies and/or Trustees to modify their pension scheme rules to allow for CPI indexation where the RPI is specified in their rules. The OPA strongly opposes this (see below) and calls on the Government to bear in mind the reason that section 67 in the Pensions Act 1995 was introduced.

25.
In 1991 pension fund members in the Maxwell businesses found to their shock that there were insufficient safeguards of members’ interests to prevent Robert Maxwell using members’ funds for his own ends. At that time sponsoring companies could do almost anything they wished. The Conservative Government recognised this and introduced the Pensions Act 1995 containing much greater safeguards. Section 67 is one such safeguard for members which should not be diluted. Everything must be done to prevent a similar scandal from happening again.

26.
The OPA believes that the proposal to switch from the RPI is of major importance to large numbers of people in the UK and as such is disappointed that the legislative proposals are being rushed. There has been inadequate time for consultation and a lack of a forum for debate.
OPA Responses to the Consultation Questions
Q1: The Government welcomes views on whether the impact of using CPI has been correctly summarised.

27.
The Consultation document sets out five broad categories of schemes in para 12. However, there is a sixth category, whose extent is unknown, where the Trust Deed provides for uprating and revaluation, and the Trustees construed this in a particular way, but the language used in the Deed is arguably ambiguous.
28.
We find the Statement in para 14 misleading. Where a scheme makes no particular reference to an index or level of revaluation, the Government assumes that the Scheme will use CPI. There is no evidence to substantiate this assumption and it could be argued that, because the Trustees have a fiduciary duty to protect the interests of the scheme members, then using an index which produces a smaller level of increases than previously applied may constitute a breach of this duty.

29.
A major impact on schemes could be that of how to deal with added years, transfers in and any valuation given to a member where the scheme liabilities have been assessed using the RPI.

30.
The proposals also add considerable complexity for scheme members, particularly where the September RPI was used as an index and RPI is written into the rules of the scheme. In this case pensioners will receive an RPI increase in pension above the GMP, whereas the GMP will be indexed to the lower CPI. How will pensioners know that the calculations have been performed correctly without annual details of how this has been done? This will lead to increased administrative burdens on the schemes.

31.
The Consultation concentrates on the impact on pension schemes and their sponsoring employers. There is no mention of the impact of such a change on the pension fund beneficiaries and on the UK economy in the longer term.

32.
A reduction in pension payments will lead to reduced spending by pensioners. The so-called “grey pound” is important to the UK economy as a whole and so any reduction could be damaging. There will also be a consequential loss of income tax revenue. Companies will receive windfall increases in their profits from significant reductions in their pension scheme liabilities. Although some of this will be recouped from increased Corporation Tax receipts, much of the money will go to off-shore investors. The level of Corporation Tax payments made by Barclays Bank sheds some light on this issue.

33.
Add to this the problem that very many people are not saving enough for their retirement; the proposed changes will exacerbate pensioner poverty in the future.
Q2: The Government welcomes views on whether it is right to apply the employer consultation requirements in respect of changes to scheme rules on indexation and revaluation.
34.
It is sensible to apply the same consultation requirements to other changes affecting benefits.

Q3: The Government welcomes views on the draft Occupational Pension Schemes (Consultation by Employers) Amendment Regulations 2011.
35.
On the face of it, this is a simple question to answer, yes it is right to apply the employer consultation rules. However it is perhaps, not so simple. 
36.
Under the proposed approach The Occupational Pension and Personal Schemes (Consultation by Employers and Miscellaneous Amendment) Regulations 2006 (”the Consultation Regulation”) would be amended to include a specific requirement that any change in the rate of increases to pensions in payment or rate of revaluation must be consulted upon.

37.
Whilst this change is welcome for employees, the OPA is very concerned that the requirement is to consult with only active and prospective members as stated in Regulation 7(4) 
:

“(4) For the purposes of these Regulations “affected members”, in relation to a proposal to make a listed change affecting an occupational or personal pension scheme, means the active or prospective members of the scheme to whom the listed change relates.”
38.
The Listed Changes currently covered by Regulation 8 of the Consultation Regulations can therefore conceivably apply only to employees in active or prospective membership.  However a change to rates of revaluation and pension increase (where permitted by rules or relevant legislation) has a much wider impact in particular on deferred members and pensioners.  Typically these members will not be employees and therefore not covered by any duty to consult.

39.
The OPA believes that it is wholly unreasonable to exclude members who are adversely affected by change from the requirement to consult.  In addition, even an extension of the consultation regulations to cover deferred and pensioners would be insufficient in the view of the OPA.  A failure to consult under the regulations does not in and of itself result in the changes contemplated becoming invalid.  If member rights are to be diluted there should be a requirement to obtain formal consent of members affected and that the Pensions Regulator should be given powers to apply sanctions against employers who fail to consult adequately or at all with scheme members.
Q4: The Government welcomes views on whether there are any issues that should be considered in respect of career average arrangements.
40.
We have no comments to make on this issue.
Q5: The Government welcomes views on whether there are any issues that should be considered in respect of GMPs.
41.
Guaranteed Minimum Pensions are a source of ignorance and confusion amongst scheme members. Clarity is needed about the position of a person who is deferred and subsequently starts to receive a pension at the age of 60, prior to GMPs being valued under the GMP Increase Order.

42.
The OPA believes that pension increases applied by statute to GMPs should be based on RPI and not CPI.
Q6: The Government welcomes views on whether there is any justification for overriding the rules of private sector occupational pension schemes to impose CPI as the measure of increase in prices.
and

Q7: The Government welcomes views on whether there are other reasons why a scheme whose rules do contain a modification power would nonetheless be unable to, or find it difficult to, use CPI for indexation and revaluation. 

43.
The OPA agrees with the Government about the “need to preserve and promote confidence in saving into private pensions” (para 32). Someone who decides to save for retirement is making a decision that will involve putting money aside over many years (and foregoing the consumption which those savings could otherwise enable). If the vehicle for making those savings is thought to be unroadworthy or dangerous, then the damage to confidence affects not only those individuals who when they come to retire have no resources of their own, but everyone who pays taxes, who in the end have to foot the bill.

44.
The advice given to the OPA is clear in that if RPI is written into a Trust Deed for determining annual pension increases, then it is a subsisting right and so protected under section 67(a) of the Pensions Act 1995. It is therefore also a Property Right which engages with Article 1 Protocol 1 of the Human Rights Act.

45.
The OPA believes that maintaining the spending value of pensions by linkage to RPI (if set out in a Trust Deed), rather than CPI, is an economic right protected by human rights legislation.  On legal as well as moral grounds therefore, it would be unreasonable and unlawful for such rights to be interfered with.  

46.
The OPA fully supports the Government’s assertion in para 33 of the consultation, that a statutory override “would represent an unwarranted interference in the rights of employers and Trustees to manage their financial affairs” and would “potentially have a detrimental impact on members in schemes where employers are prepared to fund increases at a rate above the required statutory minimum”.
47.
The OPA notes that the consultation paper and the relevant impact assessments were premised on the assumption that there would be no proposal to introduce the modification power to allow schemes to switch to CPI.  Accordingly, if the Government was subsequently to consider the introduction of such legislation (however limited) then it should embark on a new consultation process and carry out full impact assessments on the basis of the proposals in the consultation.
48.
The OPA therefore fully supports the Government’s intention not to introduce legislation that would directly override the rules of occupational pension schemes without the consent of Trustees or employers and we would add all scheme members affected.
49.
It is hard to imagine anything more likely to undermine confidence in saving than enabling employers to run away from their obligations at any time, no matter how long an employee had been contributing to the scheme. The OPA would include in this grouping those close to or past retirement age for whom the adjustment in savings and retirement planning to pick up for loss of a higher rate of pension increases would prove very difficult or impossible. In addition those pension scheme members who had to pay a particularly high level of contribution (including a substantial group of members who purchased additional pension scheme benefits by way of “added years” through their own voluntary contributions) would be particularly severely and unfairly disadvantaged. Any change to CPI would also introduce a potential age discrimination issue and unequal treatment of beneficiaries of a scheme.
Q8: The Government welcomes views on whether it is right to rule out granting modification powers 

and
Q9: The Government welcomes views on whether there would be a way to restrict any modification power to those schemes which had previously adopted RPI solely in order to match the statutory minima. 

50.
The OPA notes that the Government states that the issues around modification powers are “finely balanced” (para 35). In para 44, the Government recognised that it could lay a Regulation under section 68(2)(e) before Parliament to allow Trustees, by resolution, to modify their scheme rules, but argues that it should be up to Trustees and sponsoring employers to consider the “nature and extent of the pensions promise rather than relying on a blanket modification power”.
51.
The OPA therefore fully supports the Government’s intention not to introduce modification powers.
52.
If the Government, following this consultation, subsequently attempts to introduce modification powers, the OPA would see this as unfair and unlawful as the current consultation document gives no justification for its introduction and indeed gives strong arguments for not introducing modification powers. Furthermore the consultation document impact assessment is concerned only with ‘the intention not to introduce powers. The OPA believes that prior to any future proposal to introduce modification powers both a full impact assessment and an economic justification would have to be made. There would also have to be an equality impact assessment to judge the effect on older people.
Q10: The Government welcomes views on whether you agree the issue of CPI underpins should be addressed.
53.
The OPA accepts that there is a potential issue if the RPI is lower than the CPI and schemes that stay with the RPI should not be able to select the higher measure. However the final sentence of para 46, viz “They would also have the administrative burden of constantly having to track both indices”, seems to us to be wrong. Even if the RPI was used for annual increases, the GMP element will still be CPI based so there will be no extra administrative burden in tracking both RPI and CPI. The OPA can see no justification for the comment in the second bullet point of para 47 that schemes and employers would be penalized or discouraged from using the RPI.
Q11: The Government welcomes views on whether there are any other options to address the CPI underpin issue.
54.
We have no comments to make on this question.
Q12: The Government welcomes views on whether the proposed amendments to remove references to RPI from primary legislation are satisfactory. 

55.
The Government has made it clear that it wants these changes to be long-term. This means that the guarantees against inflation that members of occupational pension schemes thought that they had bought as part of their contributions, will be reduced.

56.
The Pensions Bill amends existing legislation that provides for revaluation or indexation of occupational pensions by removing reference to RPI. This will give those pension schemes without RPI as the basis of indexation the freedom to move to the usually lower CPI rate of inflation for future increases. 

57.
The Secretary of State’s obligations for the uprating of State pensions under section 59 of the Social Security Pensions Act 1975 and section 151 of the Social Security Administration Act 1992 is to increase pensions in line with the “general level of prices”.  

58.
Rather than defining which index should be used the OPA believes that it would be better if the Pensions Bill did not refer to the specific index used, but to increases in the general level of prices as approved by the Statistics Board. 

59.
This would allow the basis of indexation to be changed in the future without the need for primary legislation, whilst giving pensioners and pension funds the certainty that the Government would not be able to introduce changes to indexation without approval by the Statistics Board.

60.
This is particularly important as the Government indicated in the Coalition Agreement that it may consider a ‘CPI- plus’ which takes into consideration housing costs. We believe that the Bill as currently worded could lead to unnecessary primary legislation if a new ‘CPI- plus’ index was to be introduced.  

Conclusions
61.
In conclusion the OPA strongly believes that a pension scheme should only be permitted to move to CPI where:

· Past service rights (including all pensions in payment) are entirely protected.  This means that rights earned by service (and in most cases member contributions) to the date of the change contemplated will continue to be increased at the previously applicable rate.  The OPA consider this protection should extend to guaranteed minimum pension and be built into the reference scheme test for contracting out purposes.
· The rules of the pension scheme in question expressly permit the change to take place in relation to future service.
· The Trustees approve the change.  In each case where such approval is given the OPA strongly believes the Trustees should be required to take appropriate legal advice and carefully record why the trustee board in question considers it is fair and reasonable and in the best interests of the membership to switch from RPI to CPI.  

� HC Debate 10th December 2009 c533W


� Statistical Journal of the IAOS, 27, 31 -37, January 2011


� 2006 No. 349 PENSIONS TERMS AND CONDITIONS OF EMPLOYMENT The Occupational and Personal Pension


Schemes (Consultation by Employers and Miscellaneous Amendment) Regulations 2006





26

