Introduction
The Occupational Pensioners’ Alliance (OPA) comprises members from over 40 occupational pensioner organisations nationwide and represents the interests of over one million members.

The OPA welcome the establishment of the Financial Assistance Scheme and the Government’s commitment to pay £20 million per year for 20 years.  This will give some members of occupational pension schemes at least a chance of receiving an improved pension following the wind-up of their pension scheme in deficit which was in deficit.  We are however concerned about some aspects of the FAS that will still leave many people with little or only a fraction of their original promised benefits and we understand that, according to the Pensions Action Group, only 6,300 will benefit from a top-up payment out of potentially 80,000 members affected.
The OPA’s comments on the Draft regulations are set out below.

Part 3 Qualifying Pension Schemes

Regulation 9 (b)

We understand the need to contain costs, but we believe the cut-off date of 1st January 1997 is arbitrary and should be reconsidered.

Regulation 11 (1)
We are disappointed that the FAS will be restricted to a pension scheme which was wound-up in deficit following the insolvency of the sponsoring employer.  The Government have accepted that from 11th June 2003 solvent companies may only wind up their schemes on a full buy out basis (Regulation 3 of SI 2004 No. 403 - The Occupational Pension Schemes (Winding Up and Deficiency on Winding Up etc.) (Amendment) Regulations 2004).  The OPA recommend that Regulation 11 be amended to allow for those schemes which were wound up prior to 11th June 2003 with a deficit when the employer was solvent, be accepted as Qualifying Pension Schemes.
Part 4 Qualifying Members

Regulation 14
Of most concern is Regulation 14 (3) restricting eligibility to top-up compensation to those who are either at normal retirement age for the scheme or within three years of it at 14th May 2004.
This will cause some serious anomalies.  For example a person could have served say 30 years in the scheme and be ten years away from normal retirement. He will receive only that which is awarded following the normal wind-up procedure which could be as little as 20% of accrued benefits with no payment from the FAS.  On the other hand another person could have been in the scheme for only ten years yet be one year away from normal retirement.  In this case he would receive some 80% of accrued benefits which could possibly be more than the first person receives despite being eligible for a smaller pension if the scheme had not been wound-up.
This is patently unfair in our view and the regulations need to be amended to address this issue.  If this restriction is left in then it exacerbates a situation for which the FAS and PPF were established and which the Government said was unfair.  Namely that some members of a scheme get a reasonable payment but others are left with scraps from the table.
There will be many people in their fifties who will be unable to obtain further employment and so will be unable to make provision for the loss of their pensions.  These people deserve compensation just as much as those who happen to be within three years of retirement.  Furthermore, younger members will normally have smaller entitlements and so will have to make up much more ground if they are to have a decent income in retirement.  Ignoring these people will possibly result in them being in poverty when they do come to retire, consigning many to Pension Credit Guarantee Credit, despite having contributed to an occupational pension scheme for many years.

We presume that Regulation 14(3) was drafted to keep the costs of running the FAS to a low level since £20 million per year seems a paltry sum and is inadequate to pay top-up compensation to all affected scheme members, compared to the amount of money to be raised by the PPF levy.

Schedule 2 Determination of Annual Payments
Regulation 7
The cap of £12,000 is of concern and again we believe that this figure was chosen to make the FAS more financially viable rather than to give help to affected scheme members.  We would urge the Minister to re-consider this figure.
General Comments
Schedule 2 Paragraph 3 Qualifying members receiving pensions from the qualifying pension scheme
The qualifying member is defined under Regulation 14 (1)(a) as a 

“…member  of the scheme in respect of whom that scheme’s pension liabilities are unlikely to be satisfied in full because the scheme has insufficient assets; or”
The Schedule does not define the level of under funding that qualifies.  Clearly a person receiving 100% of their pension entitlement will not be a qualifying member.  However, a person receiving between 81 percent and 99 percent will be, based on the above definition, since they are not receiving their full pension entitlement.  This has the potential to lead to a negative figure in the equation in Schedule 2 Paragraph 3(2).  There is no provision for what happens in this instance.  The OPA recommends that this point is clarified.
Throughout the regulations there is no mention of future indexation of the top-up payments.  It is not clear in the Regulations if the top-up payment will be re-calculated each year to take account of any annual increases, which may apply to the actual pension as defined in Schedule 2 Paragraph 2.  Paragraph 51 of the Commentary on the Draft Regulations states:
“For pensioner members, the “expected pension” will be the rate of pension in payment at the start of wind-up. Where this rate was intended to change significantly at a later date (e.g. at State Pension Age because the pension had a step), the FAS scheme manager will determine the appropriate expected pension rate.”
OPA strongly recommend that the Regulations allow for re-calculation of the top-up payment annually to take account of any indexation of the actual pension.
We welcome the intention to pay a survivors’ top-up.

