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Introduction

1.
The Occupational Pensioners’ Alliance (OPA) comprises members from over 40 occupational pensioner organisations nationwide and represents the interests of over one million members.

2.
We welcome the opportunity to comment on the Consultation on Funding defined benefits.

Overview
3.
Defined benefit pension schemes have been a success story for UK pensions.  Many recently retired pensioners have benefited by having a good occupational pension from a company DB scheme.  However, this golden age of pensions in drawing to a close.  Over several years in the eighties to mid-nineties many schemes had significant surpluses and funding was not an issue.  Indeed very many companies used the surpluses in the pension schemes as a windfall cash cow and took contribution holidays.  Royal Mail for example enjoyed a thirteen year contribution holiday.  Companies continued with these holidays despite pleas from their pensioner members to make contributions and consider benefit improvements.  During this period the stock markets recorded record-breaking performances and since most schemes were heavily invested in equities surpluses grew year on year.

4.
Three things conspired to change the face of UK DB pensions at the beginning of the twenty first century.  First, the stock markets recorded three consecutive years of negative returns reducing significantly the asset values of all schemes.

5.
Second, longevity was recognised as a serious issue and actuaries increased their factors for longevity causing a significant increase in scheme liabilities.  Combined with the fall in asset values the consequences were that many schemes moved from a position of surplus to a position of deficit.

6.
Third, the introduction of FRS17 highlighted for the first time assets and liabilities of pension schemes in company balance sheets.  This led to regular reports in the national press of huge black holes in many FTSE100 company DB schemes.  Unfortunately the method of valuing the assets and liabilities differed from the MFR, which was different from the Inland Revenue calculation and all differed from the normal actuarial valuation.  The result was confusion and a growing unease amongst pension scheme members about the viability of DB schemes.  Many companies took the view that they could no longer afford to fund their DB schemes and closed them, BT for example.

7.
More seriously there have been some high profile company failures such as ASW, Turner & Newell and Dexion where the pension scheme is being wound up with significant deficits leaving many members with only a fraction of the pensions they were expecting.  The Government reacted by introducing the Pension Protection Fund and Financial Assistance Scheme in the Pensions Act 2005.

8.
Governments and actuaries combined to mislead scheme members, giving them a sense of security about their pensions when in fact almost no security was built into the system.  Had the membership known the risks they were suffering, they would have done more to prevent the eventual catastrophes.

9.
Adequate funding of schemes is therefore the key to ensuring that the pension promise made to members of a company DB scheme is to be met.  The changes introduced in the Pensions Act 2005 offer scheme members some hope that their schemes will be on a firmer funding foundation than in the past.

10.
An issue not addressed in this Guidance is that relating to surpluses and contribution holidays.  OPA maintain that had companies continued to contribute during the times of surplus instead of using their pension schemes to bolster their cash flow and profits, then the current problems of deficits would have been greatly ameliorated.  Following the Tax Simplification changes in the Finance Act 2004 there is now no Statutory Surplus and so companies can no longer use the excuse that contributing would lead to a tax demand on the surplus.  OPA Recommend that the Regulator considers this and issues Guidance on the removal of surpluses.

11.
Answers to the Questions in the Consultation Document are set out below.  
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Question 1:
Are you aware of any schemes providing defined benefits that are not covered by this definition?
Answer: 
No
Question 2: 
Is it appropriate for trustees to question their actuary about the peer review of the actuary’s work?
Answer: 
Yes.  Trustees are expected to be able to judge how well their scheme actuary is performing compared to other actuaries.  This source of information would give an independent view to assist trustees in making this judgement.
Question 3: 
Do you agree that the code provides sufficient guidance for trustees to reach agreement with the employer and manage any conflicts of interest? If not, what further guidance is needed?

Answer:
In general yes.  However this does raise some important issues regarding conflict of interest, particularly with regard to the employer trustees.  This will be of particular interest to members in those schemes where the employer always has the majority of trustees appointed to the board.  Para 20 (page 18) of the code says:

“20. Trustees should act independently and robustly when negotiating with the employer. The trustees need to form a view on the ability of the employer to fund scheme benefits, obtaining specialist financial accountancy advice where appropriate. Trustees should ask the employer to provide them with all relevant information. Trustees may need to sign a confidentiality agreement to obtain sensitive information from the employer.”
Independent and robust negotiations may be difficult if over half the board are themselves senior managers of the company.

In those schemes where the employer appointed trustees are in the majority, how can the members know that the deliberations of the Board were fair?  In general the discussions of the Board are confidential placing the MNTs in some difficulty.  Whistle blowing may be the only avenue open to MNTs to have their views taken into account.

We accept that the problem will be partially addressed when the Government introduces regulations to bring the proportion of Member Nominated Trustees (MNTs) to half.

We recommend that the Regulator considers further guidance for company appointed trustees on this issue.

Question 4: 
Are there any other ways by which trustees should seek to obtain information about the employer’s ability to provide funding?
Answer:
Trustees should be aware of the company's prospects in general, including such matters as strength and willingness of parent companies in supporting the scheme's formal sponsor. Apart from this and the normal credit reference information supplied by independent companies we can see no other means to gather information.
Question 5: 
Do you agree that professional mediation may have a role to play in helping trustees and the employer reach agreement? Do you have any other suggestions to help in this area?
Answer: 
Yes.
Question 6: 
Does the code list the right matters for trustees to take into account when choosing the actuarial assumptions to be used in the calculation of the technical provisions?
Answer: 
In general yes.  However there seem to be some contradictions in the code.  Para 33 of the Code states:

“It is a legislative requirement that trustees must choose the actuarial assumptions to be used in the calculations prudently.”
At the same time the trustees must also have the agreement of the employer.  This again raises issues dealt with in Question 4.

The accuracy of a valuation will depend on the accuracy of the data concerning active members used by the Actuary but supplied by the company.  The Regulator should issue guidance on the employer’s responsibility to keep accurate employment records for active and deferred members in a scheme.

Question 7: 
Should trustees take into account any other relevant factors when choosing the actuarial assumptions to be used in the calculation of the technical provisions and, if so, what are they?

Answer: 
No

Question 8:
Is it appropriate for trustees to ensure there is a comparison in the actuarial report between an estimate of the technical provisions and an estimate of the value of the scheme assets?
Answer: 
Yes, we believe that if information which is not commercially confidential is available it should be reported to members.
Question 9: 
Do you believe the suggested constraints on the form of recovery plans is appropriate? If not, please outline what constraints or relaxations would be appropriate.
Answer: 
Yes, apart from paragraph 55 where “contributions expressed as a fixed additional percentage of pensionable pay payable monthly or quarterly” is suggested as likely to be acceptable.  We would be concerned if this were allowed since pensionable pay can go down as well as up if overtime or other allowances which are pensionable according to the trust deeds are changed.  Furthermore, the company may have to reduce their workforce at short notice due to circumstances not apparent at the time of agreement of the Recovery Plan.  This could seriously undermine the plan.

Question 10: 
Is there any further guidance on recovery plans that should be included in the code?

Answer: 
Perhaps the Trustees should have to consider the effect of any recovery plan on the likely level of any Risk Levy imposed by the Pension Protection Fund.
Question 11: 
Are there any other matters trustees should include in the annual funding statement that would help members obtain a clear picture of the finding position and potential risks to their benefits?
Answer: 
A statement of the amount of PPF Levy with the Risk Levy clearly identified and the reason why any Risk Levy has been imposed should be published annually.  Also, where the fund status exceeds the level that corresponds to PPF pensions, the annual report should show the effect of a hypothetical immediate windup on each category of member
Question 12: 
Is there any other information trustees should send to the

Pensions Regulator with a recovery plan to help demonstrate the risks faced by their scheme.
Answer: 
The relation between the formal sponsor of their scheme and any parent company and the extent of any parent company's responsibility in support of the recovery plan.
Question 13: 
Do you agree that five working days is a reasonable period for reporting to the Pensions Regulator the scheme actuary’s inability to certify and trustees and employer inability to agree?

Answer: 
Yes.  However, we are concerned that the 15 months deadline is inordinately long and funding levels could have changed significantly during that time.  Twelve months would be a more reasonable deadline.
Question 14: 
Does the code provide sufficient guidance to enable trustees to decide whether to report contribution failure?
Answer: 
Yes
Question 15:
 Do you believe that the timescale for reports to the Pensions

Regulator about contribution failure is appropriate and, if not, what would you suggest?
Answer: 
Yes
Question 16: 
Do you find the general drafting approach adopted for this code to be helpful? If not, what changes would you suggest?
Answer: 
Yes
